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Sisson v. Shaw, 9 Ves. 285, and note 2 to Gfreenwell v.Greenwell, 
5 Id. 199 ; Ex parte Darlington, 1 Ball & Beatty 240. The ques- 
tion may be in doubt in New Jersey and North Carolina. In all 
the States, however, where the practice is free from doubt, the proof 
of the necessity and propriety of the original expenditure at the 
time it was made must be as satisfactory and complete as if in sup- 
port of an application for future allowances. Equity will then 
treat that as done which ought to have been done. 

Hampton L. Carson. 
Philadelphia. 



RECENT AMERICAN DECISIONS. 
Supreme Court of Michigan. 
BURFORD v. GRAND RAPIDS. 

Legislative power, held by the legislature or by municipalities, is in its nature 
governmental and discretionary, and, as a rule, a right of action as for a tort 
will not arise from any exercise of discretion in regard to it. 

But if the act done by the municipal corporation would be tortious if done by a 
natural person, the corporation is liable to the same extent and for the same reasons 
that the person would be. 

The common council of Grand Rapids having full control of the streets, and hav- 
ing licensed a particular one for coasting, — a sport not necessarily a nuisance, — its 
determination is an exercise of its discretionary authority, and whether correct or 
not there is no appeal to court and jury provided for or that can be had. No ac- 
tion, therefore, will lie against the city by reason of an accident resulting from such 
use of the street under municipal sanction. 

Case made from Superior Court of Grand Rapids. 

Fred. A. Maynard, for plaintiff and appellant. 

J. W. Ransom, for defendant. 

Coolet, C. J. — In this case the defendant had judgment on de- 
murrer to the plaintiffs declaration, and the plaintiff appeals. The 
action is trespass on the case, and the grievance complained of is 
that the defendant city, having by its charter full and complete 
authority to keep the public streets therein in repair, to remove nui- 
sances therefrom, to regulate amusements therein, and to prevent 
any unlawful, improper and dangerous use thereof, did, in the at- 
tempted exercise of its powers, at a meeting of its common council, 
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held December 11th 1882, designate and set aside Fountain street 
as one of a number of public streets and highways in said city in 
which the unlawful and dangerous sport and amusement of coast- 
ing, commonly called sliding down hill, could be engaged in 
by all persons desiring to participate in the same ; that on Decem- 
ber 14th 1882, said street was covered with snow and ice, and a 
large number of men and boys, in pursuance of the permission of 
the defendant so given, did assemble on said Fountain street, and 
did then and there engage and participate in the said sport or 
amusement, and did so obstruct the said street by means thereof 
as to hinder and prevent ordinary travel and passage over and upon 
the same, and to cause a public nuisance ; and a valuable horse of 
the plaintiif, which he was then driving with due care on said street, 
was run into by one of the vehicles then and there used in coasting, 
and called a " bob," upon which were a number of men and boys, 
and was seriously and permanently injured and disabled. 

The sole question in this case is whether the declaration sets 
forth any cause of action against the city for this injury. The 
wrong attributed to the city is that, through its common council, it 
gave permission for the use of Fountain street for the amusement 
of coasting. This permission was giveD in assumed exercise of the 
legislative power conferred upon the city to control the use of the 
streets, and the action raises the question whether a municipal cor- 
poration can be liable as for a tort, for injurious consequences re- 
sulting from an exercise of its legislative authority. Legislative 
power, whether held by the law-making authority of the state or by 
municipal bodies, is, in its nature, governmental and discretionary, 
and it is conceded by counsel for the plaintiif that, as a general 
rule, a right of action as for a tort will not arise from any exercise 
of discretion in respect to it. This general rule has been several 
times acted upon in this state: Gale v. Kalamazoo, 23 Mich. 344 ; 
s. c. 9 Am. Rep. 80; Pontiac v. Carter, 32 Mich. 164; Detroit 
v. Beckman, 34 Id. 125 ; s. c. 22 Am. Rep. 507 ; Lansing v. 
Toolan, 37 Mich. 152 ; Toolan v. Laming, 38 Id. 315. It has 
also been very generally applied elsewhere, under circumstances 
almost innumerable in variety, as the following cases, among many 
others, will show: Governor, £c, v. Meredith, 4 Term R. 796; 
Smith v. Washington, 20 How. 135 ; Transportation Co. v. Chi- 
cago, 99 TJ. S. 635 ; Wilson v. New York, 1 Denio 595 ; s. c. 43 
Am. Dec. 719 : Mills v. Brooklyn, 32 N. Y. 489 ; Masterton v. 
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Mount Vernon, 58 Id. 391 ; Smith v. Mayor, $c, 66 Id. 295 ; 
s. c. 23 Am. Rep. 53 ; Creal v. Keokuk, 4 Greene (la.) 47 ; Kelley 
v. Milwaukee, 18 Wis. 83; O'Connor v. Pittsburgh, 18 Penn. St. 
187 ; Fair v. Philadelphia, 88 Id. 309 ; s. c. 32 Am. Rep. 455 ; 
Vincennes v. Richards, 23 Ind. 381 ; Moll v. Indianapolis, 52 Id. 
547; Lee v. Minneapolis, 22 Minn. 13; J.We« v. Minneapolis, 
24 Id. 254; ZpicA v. il!fa«/or, ^c, 76 N. Y. 60; Dorman v, 
Jacksonville, 13 Fla. 538 ; S. c. 7 Am. Rep. 253 ; Simmons v. 
Camden, 26 Ark. 276; S. c. 7 Am. Rep. 620; Fellowes v. .ZVew 
Haven, 44 Conn. 240 ; S. 0. 26 Am. Rep. 447 ; Cheever v. Shedd, 
13 Blatchf. 258. 

Some of these were cases in which it seemed very plain that the 
local legislature had seriously misjudged the public interest in the 
action it had taken ; but the fact remained that the question of dis- 
cretion had been submitted to its judgment, and not to that of any 
other tribunal ; and when it had acted the decision was of neces- 
sity final. Oases like Moyt v. Hudson, 27 Wis. 656 ; Carr v. 
Northern Liberties, 35 Penn. St. 324 ; Lynch v. Mayor, 76 N. Y. 
60 ; Evansville v. Dellie, 84 Ind. 325 ; and Wakefield v. Newell, 
12 R. I. 75 (s. c. 34 Am. Rep. 598), in which, in consequence 
of the failure to provide sufficient sewerage for the streets, the ad- 
joining proprietors were seriously damnified, illustrate the rule in 
a very clear and strong light, as do also some of the cases in which 
reasonable and prudent regulations for the public benefit and pro- 
tection had been suspended temporarily, or in particular case3 to 
the detriment of individual citizens. Thus, a city was held not 
liable for licensing the construction of a wooden building within 
its fire limits, from the erection of which, as the plaintiff averred, 
his own building took fire and was destroyed : Forsyth v. Atlanta, 
45 Ga. 152 ; S. c. 12 Am. Rep. 576 ; see Wheeler v. Cincinnati, 
19 Ohio St. 19 ; s. o. 2 Am. Rep. 368 ; or for suspending an ordi- 
nance forbidding cattle being at large in the streets, in consequence 
of which the plaintiff was gored by a vicious ox [Rivers v. Au- 
gusta, 65 Ga. 376 ; S. c. 38 Am. Rep. 787), or for suspending an 
ordinance forbidding the use of fire works within the city, the plain- 
tiff's house having been burned by the explosion of fireworks during 
the suspension (Hill v. Charlotte, 72 N. C. 55 ; s. c. 21 Am. Rep. 
451), or for arranging for a parade of the fire department by 
stretching a rope across the street with which the plaintiff came into 
collision (Simon v. Atlanta, 67 Ga. 618 ; s. o. 44 Am. Rep. 739.) 
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But, on the other hand, if the act which is done by a municipal 
corporation would be tortious if done by a natural person, the cor- 
poration is held liable for it to the same extent and for the same 
reasons that the natural person would have been. The legal pro- 
tections of property are the same against artificial persons as 
against others, and the state itself, or any one of its municipalities, 
has no more power to deprive the owner of his possessions than has 
the private citizen. It has therefore been held that though a city 
is not responsible because of any failure to provide proper sewer- 
age, yet, if the effect of the construction of one of its public works 
shall be to collect water and cast it upon the land of an individual 
where it would not otherwise flow, the city is liable : Ashley v. 
Port Huron, 35 Mich. 296 ; s. c. 24 Am. Rep. 552, and cases 
cited ; Rhodes v. Cleveland, 10 Ohio 159 ; Turner v. Dartmouth, 
13 Allen 291 ; Wilson v. New Bedford, 108 Mass. 261 ; s. c. 11 
Am. Rep. 352 ; Byrnes v. Cohoes, 67 N. Y. 204 ; Inman v. Tripp, 
11 R. I. 520 ; s. c. 23 Am. Rep. 520 ; Thurston v. St. Joseph, 
51 Mo. 510 ; s. c. 11 Am. Rep. 463 ; Gillison v. Charleston, 16 
W. Va. 282 ; s. c. 37 Am. Rep. 763 ; Templin v. Iowa City, 14 
la. 59 ; Ellis v. Iowa City, 29 Id. 229 ; Ross v. Clinton, 46 Id. 
606 ; s. c. 26 Am. Rep. 169 ; Van Pelt v. Davenport, 42 la. 308 ; 
O'Brien v. St. Paul, 25 Minn. 333; s. c. 33 Am. Rep. 470; 
Dixon v. Baker, 65 111. 518 ; s. c. 16 Am. Rep. 591 ; Indiana- 
polis v. Lawyer, 38 Ind. 348 ; Indianapolis v. Tate, 39 Id.. 282 ; 
Weis v. Madison, 75 Id. 241 ; s. c. 39 Am. Rep. 135. So, though 
a city is not liable for a consequent diminution of the value of adja- 
cent property resulting from the grading of a street (Pontiac v. 
Carter, 32 Mich. 164), yet if, in the grading, earth is thrown upon 
the lands of individuals, this is a trespass for which the city must 
respond : Henderschott v. Ottumwa, 46 la. 658 ; s. c. 26 Am. 
Rep. 182 ; see Stack v. Hast St. Louis, 85 111. 377 ; s. c. 28 Am. 
Rep. 619. And a city has no more right to obstruct a watercourse 
to the prejudice of riparian proprietors than has any individual : 
Lawrence v. Fairhaven, 5 Gray 110. 

In Iowa it has been held that if a city which, under its charter, 
has no power to grant permission for the use of a steam-motor on 
its streets, shall nevertheless assume to do so, and the motor is used, 
and a horse is frightened thereby, the city will be liable in dam- 
ages : Stanley v. Davenport, 54 la. 463 ; s. c. 37 Am. Rep. 216. 
And in Wisconsin it is held that any dangerous and illegal use of 
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a city street under the license of its common council will be a 
nuisance for the consequences of which the city must respond : 
Little v. Madison, 42 Wis. 643 ; s. C. 24 Am. Rep. 435 ; and 49 
Wis. 605. And it has been held by this court that it was no defence 
to a suit against a village for a trespass committed by its marshal, 
under the orders of its common council, that the council was acting 
under a claim of right, upon a subject over which it had general 
jurisdiction under the village charter : Sheldon v. Kalamazoo, 24 
Mich. 383. The same doctrine is recognised in Buskirk v. Strick~ 
land, 47 Mich. 389. 

Counsel for the plaintiff contends that these cases should rule 
the one at bar ; that the common council, by the permission it 
gave for the use of Fountain street for coasting, licensed a nui- 
sance in a public highway, and that the city is responsible pre- 
cisely as it would be if the nuisance had been caused under its 
command and by its agents. Schultz v. Milwaukee, 49 Wis. 255 ; 
s. c. 35 Am. Rep. 779, is supposed to support this view; as does 
also, very strongly, Mayor, ftc, y. Marriott, 9 Md. 160. If it were 
unquestionable that coasting upon a public highway was always a 
nuisance, there would be much plausibility in this contention, and 
perhaps it should be accepted as sound. But in Hutchinson v. 
Concord, 41 Vt. 271, and again in Faulkner v. Aurora, 85 Ind. 
130, s. c. 44 Am. Rep. 1, it was taken for granted that coasting 
upon a public way, when not expressly prohibited by law, might 
be entirely innocent ; and we do not see how the contrary could 
well be held. It has been decided in several cases that a muni- 
cipal corporation, charged by statute with the duty of keeping the 
public ways in repair, cannot be held charged with the consequences 
of coasting upon its roads, on the ground of this use of them 
constituting a defect: Shepherd v. Chelsea, 4 Allen 113; Pierce 
v. New Bedford, 129 Mass. 534; s. c. 37 Am. Rep. 387; 
Hutchinson v. Concord, 41 Vt. 271 ; Faulkner v. Aurora, 85 Ind. 
130 ; s. c. 44 Am. Rep. 1 ; Ray v. Manchester, 46 N. H. 59. 

These cases are not questioned or criticised by counsel for the 
plaintiff. But coasting does not necessarily interfere with the cus- 
tomary use of the street, and might be indulged in with no serious 
inconvenience to any one, not only in many places in the country 
towns, but even within the limits of incorporated cities and villages. 
We are accustomed to make our public ways four rods in width, 
but it is not expected that the whole four rods will be occupied 
Vol. XXXII.— 64 
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for travel, and it is possible to make use of parts of the public 
highways without encroaching at all upon the portions kept in re- 
pair and used for passage. It is also true, throughout the interior 
and western states, if not in those bordering on the Atlantic, that 
in laying out towns streets are dedicated to the public which there 
may for many years be no occasion to improve for travel, and they 
become for some time mere open spaces for the sports and recrea- 
tions of those who may see fit to make use of them. It could not 
be seriously contended that for the municipal authorities to permit 
coasting upon such a street would be to license a public nuisance. 
On the contrary, as the sport itself is healthful and exhilarating, it 
seems eminently proper, if the street is not put to other public use, 
that this diversion be allowed, if not expressly sanctioned. The 
sport itself is not entirely foreign to the purposes for which pub- 
lic ways are established; for the use of these ways for pleasure 
riding is perfectly legitimate, and coasting is only pleasure riding 
in a series of short trips repeated over the same road, not differing 
essentially from the riding in sleighs, of which so much is seen on 
some of the streets of northern cities, when suitable weather and 
proper condition of roads invite to this enjoyment. 

If coasting upon a public highway is not necessarily a nuisance, 
it would seem plain that the public authorities having the care and 
superintendence of highways, and whose duty it is to prevent nui- 
sances or to abate them, must have some discretion to determine 
when and where the sport should be allowed in the public roads, 
and when and where forbidden. The common council of a city has 
frequent occasion to exercise a like authority ; the streets must of 
necessity be used, even in the most compactly built parts of a city, 
— perhaps most often there, — for many purposes besides travel and 
business traffic, and it has never been supposed that licensing such 
use would render the city liable on any common-law principle. In 
some cases there maybe a statutory liability ; but it is not claimed that 
there is any statute in this state which will render the city liable 
for the action of its legislature in licensing the use of a street for 
coasting, or that this plaintiff has any remedy unless it is given by 
the common law. The case presented, then, would seem to be this : 
The common council, having full control of the streets, has licensed 
the use of a particular street in a particular way differing from the 
ordinary use. In doing so it must be supposed to have determined 
that the use in that way will not interrupt or interfere with such 
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customary use of it for passage or travel as the public may have 
occasion for. The decision to this effect is made in the exercise of 
its discretionary and governmental authority over a subject confided 
by the state to its judgment, and is presumptively correct. But, 
whether correct or not, no appeal from the judgment to court and 
jury has been provided for, and therefore none can be had. An 
indirect appeal by suit against the city to establish a liability 
against it for an erroneous legislative determination is not only not 
provided for, but it would be opposed to a principle as well settled 
and as familiar as any in government. 

It would not follow that parties acting under the permission 
would not be liable. Any person making use of the public high- 
ways must use them with care, and must have due regard to the 
rights of others. Those having occasion to use them for the cus- 
tomary purposes of travel and passage have the first right, and 
their use must not be obstructed except under circumstances that 
are quite exceptional, and that make out a clear excuse. Whether 
there were such circumstances in this case we do not know, as we 
have before us such facts only as are given in the declaration. We 
agree with the circuit judge that no case is made out against the 
city, and no further question is before us. 

The judgment mu3t be affirmed. 

(The other justices concurred.) 

Owing to the two-fold character of a tageous to it as a corporate body, and 

municipal corporation, the question of its also for the purpose of exercising such 

responsibility for injuries inflicted upon discretionary powers of government as 

individuals is not always an easy one to may be delegated to it by the sovereign 

decide. There are two classes of cases power of the State. In exercising or 

which, while in the main distinct, at times performing acts for its corporate benefit, 

approach each other very closely — for a it is liable like an individual for the 

city while acting as a part of the govern- action of its agents or servants, but in 

ment cannot suffer its judgment or dis- performing discretionary acts, for the 

cretion to be inquired into, yet in carry- purpose of government, and for the 

ing out the results of its judgment, general public good without benefit to it 

whether the work done is attended with in its corporate capacity, it is not liable 

profit to the corporation or not, it is held for the acts of its appointees or officers : 

liable for acts of commission and omis- Freeman v. City, 7 Weekly Notes Cases 

sion. 45. 

The municipal corporation of a city is This is the key note of the difference, 

an artificial being created by the legisla- but the difficulty has usually arisen from 

ture of the State for the purpose of a confusion of what are corporate, and 

executing and carrying out such projects what are public duties, 
as may be deemed essential or advan- The distinction between townships, 
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counties, school districts, &c. , and incor- 
porated cities is one that, in many cases, 
has had an important bearing upon the 
decision of the courts, especially in New- 
England. For a careful consideration 
of this distinction and its consequences, 
see Dillon on Municipal Corporations, 
chap. 23, sec. 961, 3d ed., and the cases 
of Mower v. Leicester, 9 Mass. 247 ; 
Hill v. City of Boston, 122 Id. 344. 

The leading case in England is Rus- 
sell v. Men of Devon, 2 T. R. 667, 
which was an action brought against the 
men dwelling in the county of Devon to 
recover satisfaction for ail injury done to 
plaintiffs wagon, in consequence of a 
bridge being out of repair which ought 
to have been repaired. A demurrer to 
the action was sustained as it was said 
to be a public duty. 

In the case of Governors, fy-c, of Cast 
Plate Co. v. Meredith et al., 4 T. R. 
794, which was an action brought by the 
owners of a lot blocked up by defend- 
ants, who acted as paviors, under the 
authority of commissioners named in an 
act of Parliament, for paving ground in 
the parish of Christ Church, and where 
the commissioners made a new, but 
necessary grade, the act provided for 
compensation in cases where the proper- 
ties adjoining might be injured. Two 
of the judges rested their decision to a 
great extent on the fact of a statutory 
remedy being given, but it was also said 
that if no remedy had been given the 
action could not be maintained, as the 
act was discretionary. These two deci- 
sions have been the ground of most of the 
later cases, both English and American. 
Not to give a mere list of cases, most of 
which can be found in Dillon, chap. 23, 
passim, it will be sufficient to mention the 
more important ones, and review briefly 
the reasons given for the decisions cited 
on this point in the principal case. 

First, With regard to cases wherein a 
municipal corporation acts undoubtedly 
in its corporate capacity, receiving a 
pecuniary profit for the work no doubt is 



entertained as to its liability for inju- 
ries received by persons from defects in 
the particular object from which it de- 
rives a revenue : Mersey Docks v. Gibbs, 
L. R., 1 H. L. C. 93, where the corpora- 
tion of Liverpool built the docks, received 
toll from them, and on that ground were 
held liable for injuries received by a ves 
sel from a mud bank negligently left in 
one of the docks : Lyme v. Henley, 2 
CI. & Fin. 331 ; Coe v. Wise, 5 B. & 
S. 440 ; Scott v. Manchester, 1 H. & N. 
59, affirmed, 2 H. & N. 204 ; Mayor of 
New York v. Bailey, 2 Den. 433, (CVo- 
ton Dam case) ; Pittsburgh v. Grier, 22 
Penn. St. 54 ; where the city received 
tolls from a wharf : Philadelphia v. Col- 
lins, 68 Penn. St. 106 ; Kibelev.Cityof 
Philadelphia, 14 Weekly Notes Cases 393, 
which was a case where the bursting of a 
gas-main, defectively constructed, injured 
plaintiff. The court rest the liability on 
the duty of the city to repair : Hannon v. 
St. Louis, 62 Mo. 313, and see a review 
of these cases in Hill v. Boston, supra. 

But the cases involving an error of 
discretion in carrying out, and in repairing 
a city improvement are those which have 
given rise to most extended discussion. 

The laying out of a street is a public 
act for which in many States a statutory 
relief has been given to parties injured, 
but where the city councils have deter- 
mined on a change of grade, it has been 
held in the following cases, among others, 
that if the grading caused a consequen- 
tial damage not amounting to a trespass 
on plaintiffs land, the city was not liable, 
as the act is within the discretion of the 
municipality : 0' Connor v. Pittsburgh, 1 8 
Penn. St. 187; Carr v. Northern Liber- 
ties, 35 Id. 324 ; Callender v. Marsh, 
1 Pick. 418 ; Creal v. Keokuk, 4 Green 
(Iowa) 47 ; Cheever v. Shedd, 13 
Blatchf. 258 ; Lee v. Minneapolis, 22 
Minn. 13; Dorman v. Jacksonville, 13 
Fla. 538 ; Simmons v. Camden, 26 Ark. 
276 ; Pontiac v. Carter, 32 Mich. 164 ; 
Fellowes v. New Haven, 44 Conn. 240 ; 
Smith v. Washington, 20 How. 135. 
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There are several Ohio cases in which 
this principle is doubted. 

Thus in Goodloe v. Cincinnati, 4 Ohio 
500, it was held the city was liable 
if the grade was maliciously cut down, 
and in Smith v. Cincinnati, 4 Ohio 
514, if the cutting was illegal. While 
in McCombs v. Akron, 15 Ohio 474, 
and in 18 Ohio 229, the city was 
neld liable if the means of access to the 
lot was cut off ; and in Street Railway v. 
Cumminsvilh, 14 Ohio St. 523, where the 
grade was once fixed it was said the 
owner of a lot had a right to assume the 
discretion of the city had been exercised ; 
while in Cincinnati v. Penny, 21 Ohio 
St. 496, it was said that where an owner 
built according to the level then existing, 
but the city changed the grade, there 
could be no recovery. 

In Akron v. Chamberlain, 34 Ohio St. 
328, where the owner built on an unim- 
proved street, and no ordinance had 
fixed the grade, it was held the city was 
not liable, but it was admitted that if the 
grade had been fixed by ordinance, a 
recovery might be had. See Louisville 
v. Rolling Mill, 3 Bush (Ky.) 416. 

Where, however, the change of grade 
involves a trespass a different view has 
generally been taken. 

Thus in Meares v. Wilmington, 9 Ire. 
73, where the change of grade caused 
plaintiffs house to fall it was held he 
could recover. So also in Hendenhott 
v. Ottumwa, 46 Iowa 65, where the 
change threw earth on plaintiff's land. 

To this class of cases may properly be 
added those in which the change of 
grade, or the construction of a sewer, 
culvert, or bridge, directly caused the 
surface water to flow on an adjoining 
lot : Rochester Lead Works v. Rochester, 
3 N. Y. 463 ; Weet v. Brockport, 16 N. 
Y. 161, where Rochester Lead Works v. 
Rochester, is said to have been decided 
on the obvious principle that a municipal 
corporation is no more exempt from lia- 
bility in case it creates a nuisance, either 
public or private, than an individual : 



Bathurst v. Macpherson, L. R., 4 App. 
Cases 256 ; Aurora v. Reed, 57 111. 30 ; 
Gitlison v. Charleston, 16 W. Va. 282 ; 
Weiss v. Madison, 65 Ind. 241 ; Dixon 
v. Baker, 65 111. 518 ; Orange v. Field, 
37 N. J. Eq. 600 ; Rhodes v. Cleveland, 
10 Ohio 159 (cutting a ditch so as 
to overflow an adjoining lot), Ashley v. 
Port Huron, 35 Mich. 296 ; Ross v. 
Clinton, 46 Iowa 606 ; Nevins v. Peoria, 
41 111. 507 (raising one side of a street 
so as to overflow the neighboring lot) : 
Inmann v. Tripp, 11 R. I. 520, where 
the doctrine that a city is not liable for 
the consequences of an act it is legally 
authorized to perform, is said to be mis- 
applied when it is held to sanction an 
invasion of private rights ; citing Nevins 
v. Peoria, supra. 

In Johnson v. Parkersburg, 16 W. Va. 
402, the right to recover was rested on 
the provision of the constitution that pri- 
vate property shall not be taken or dam- 
aged for public use without compensa- 
tion : Elgin v. Eaton, 83 111. 535 ; Stack 
v. St. Louis, 85 Id. 377 ; Sheldon v. 
Kalamazoo, 24 Mich. 383, and Eaton 
v. B., C. Sf M. Railroad, 51 N. H. 
505 ; Wilson v. New Bedford, 108 Mass. 
261 ; Pumpelly v. Green Bay Co., 13 
Wall. 166. These rest on the invasion 
of private rights, although many of them 
might have appeared to fall within the 
line of cases which assert that for an 
exercise of discretion no liability at- 
taches. The want of responsibility for 
the safety of public buildings has usually 
been placed on that ground : Eastman v. 
Meredith, 36 N. H. 284, where a town 
hall fell, injuring a voter : Hill v. City of 
Boston, supra, where a school building fell 
and killed one of the pupils : Lane v. 
Township of Woodbury, 58 Iowa 462, a 
failure on the part of the township to 
provide lightning rods for a school-house, 
whereby a pupil was killed. 

The line between an error of judgment 
in devising a plan and a faulty construc- 
ction of an improvement is occasionally 
very narrow. Thus in Detroit v. Bechnan, 
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34 Mich. 125, where the allegation was 
that defendant was liable for causing so 
short a culvert to be built, and leaving 
so much of the ditch open and unpro- 
tected that defendant in driving neces- 
sarily upset, Coolet, J., says the 
fault found is with the legislative action 
of the council, while in Hardy r. Brook- 
lyn, 90 N. Y. 435, where the oity failed 
to complete a sewer, and at the point 
where the work stopped placed a wooden 
trough to carry off the contents, whereby 
noxious gases were generated, the city 
was held liable. So in City of Indian- 
apolis v. Hoffer, 30 Ind. 238, the court 
holds that the skill and care which is in- 
cumbent relate as well to the capacity of 
the sewer as to the mere mechanical con- 
struction, and in City of Indianapolis v. 
Lawyer, 38 Ind. 348, that as the city 
had by its system of drainage collected 
vast quantities of water, it was obliged 
to see to it that a way of escape should 
be provided. 

In Thurston v. St. Josephs, 51 Mo. 
510, Chapman, J., in delivering the 
opinion of the court where the allegation 
was that defendant built a new sewer to 
connect with the old one, and so negli- 
gently constructed it that the water burst 
out over the adjoining property, says : 
" Whatever injures or destroys the ease- 
ment an adjoining lotholder has in a 
street is to that extent a damage to the 
lot," and criticising the decisions which 
are based on the case of Governors, Src, 
v. Meredith, 4 T. R. 794, adds that the 
maxim salus populi suprema lex is not 
applicable to matters of mere conveni- 
ence. See Imler v. Springfield, 55 Mo. 
119; City of Evansville v. Decker, 84 
Ind. 325, where a large culvert was 
removed and a smaller one substituted, 
whereby rains, which had formerly 
flowed off, were backed up, it was held 
that a city was liable for negligence in 
devising a plan for a sewer as well as for 
negligence in carrying it out : Cummins 
v„ Seymour, 79 Ind. 491 ; Dillon, sec. 
1051; while in Northern Transportation 



Co. v. Chicago, 99 U. S. 635, it was 
held that the city having been properly 
authorized to construct a tunnel, and 
having proceeded with due skill, were 
not liable for consequential damages. So 
too in Fair v. City of Philadelphia, 88 
Penn. St. 309, followed in Collins v. City 
of Philadelphia, 93 Id. 272 ; see also, 
Dixon v. Metropolitan Board of Works, 
L. R., 7 Q. B. Div. 418, where the 
sewer overflowed in an unusual shower. 
It was said there that a public body, act- 
ing in the discharge of a public duty, is 
not liable to an action for an injury 
occasioned by their acts where it is the 
inevitable result of what Parliament has 
authorized them to do. On this point 
see Mills v. City of Brooklyn, 32 N. Y. 
489, s. c. 5 Am. Law Reg., N. S. 33. 

But there is another point which in 
the principal case does not seem to hare 
engaged the full attention of the court, 
although alluded to. A city having the 
right to make streets, sewers, culverts 
and bridges is bound to keep them in 
repair : Vogel v. New York, 92 N. Y. 
10 ; Mayor of N. Y. v. Furze, 3 Hill (N. 
Y.) 612 ; Conrad v. Ithaca, 16 N. Y. 
158 ; Johnston v. Charleston, 3 So. Car. 
232 ; Willard v. Newhurg, 22 Vt. 458 ; 
County Commissioners v. Duckett, 20 Md. 
468 ; Barnes v. District of Columbia, 1 
Otto 540 ; City of Erie v. Schwingle, 22 
Penn. St. 384 ; Allentown r. Kramer, 
73 Penn. St. 406 ; Fritsch v. Allegheny, 
91 Id. 226, contra; Detroit v. Blakely, 
9 Am. L. R., N. S. 670 ; 21 Mich. 84. 

In England too, see Bathurst v. Mac- 
pherson, L. R., 4 App. Cases 256. 
All of these cases involve more or less 
the doctrine of respondeat superior, which 
is applicable to municipalities as well as 
to individuals when the agents or ser- 
vants of the city are acting in the line 
of their duty ; it is hardly necessary to 
say that where the act of the agent is 
ultra vires, his action will not involve his 
principal ; Thayer v. Boston, 19 Pick. 
511. 

A city is said not to be an insurer 
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against accidents on its sidewalks : Smith 
v. City of Philadelphia, 81 Penn. St. 
38; Cain v. Syracuse, 29 Hun 105; 
Beardsley v. Hartford, 29 Alb. L. J. 
342, and cases cited ; nor is it liable 
for the acts of those in an independent 
department, or an outside contractor. 

Thus it has been held not liable for 
failure on the part of the fire department 
to buy proper material : Wheeler v. Cin- 
cinnati, 19 Ohio St. 19 ; Black v. Co- 
lumbia, 19 So. Car. 412, or for the torts 
and misfeasance of police officers : Martin 
v. Brooklyn, 1 Hill 545 ; Hart v. Bridge- 
port, 13 Blatchf. 289 ; City v. Elliott, 75 
Penn. St. 347 ; Corticana v. White, 57 
Tex. 382 ; Attaway v. Cartersville, 68 
6a. 740 ; or for the torts of the fire de- 
partment : Jewett v. New Haven, 38 
Conn. 373 ; Howard v. San Francisco, 
51 Cal. 52: O'Meara v. New York, 1 
Daly 425 ; Fisher v. Boston, 104 Mass. 
87 ; Hafford v. New Bedford, 16 Gray 
297 ; Freeman v. City of Philadelphia, 7 
Weekly Notes Cases 45 ; Id. 558 ; or for 
the work of an independent contractor : 
Painter v. Pittsburgh, 46 Penn. St. 221 ; 
3 Am. Law Reg. N. S. 350, and note. 

These cases rest on the public func- 
tions exercised by the various officers 
appointed by the city. But the question 
in the principal case, although put by the 
judge on the same ground, is not in 
principle as clearly settled by the deci- 
sions cited. While not denying in terms 
the right of a city to repeal an ordinance 
which gives a traveller on the highway 
that security which he has a right to de- 
mand from a municipality either as a 
duty imposed on it by the charter or as 
put in some cases as a duty which it as- 
sumes in consideration of receiving a 
charter ( West v. Brockport, 16 N. Y. 
161), the cases alluded to have usually 
rested the city's freedom from liability on 
one of two grounds. Either that the 
hindrance to travel was not a material 
obstruction such as cities are bound to 
remove from their streets, as in Davis v. 
Bangor, 42 Me. 522, where it was held 



that a tree in a wagon left standing in a 
street was not a material obstruction ; 
see Sikes v, Manchester, 59 Iowa 65 ; or 
that the accident happened from the un- 
lawful act of a third party. 

In Allegheny v. Zimmerman, 14 Penn. 
St. 291, the majority of the court hold 
that it should be left to a jury to say whe- 
ther a liberty pole is a nuisance from its 
location on the street, but usually it has 
been settled as a matter of law. The 
following have been held to be material 
obstructions which a city is bound to re- 
move : a stick of timber, Springer v. 
Bowdoinham, 7 Me. 442 ; a rope across 
the street, French v. Brunswick, 21 Me. 
29 ; contra, Barber v. Roxbury, 1 1 Allen 
318 ; stones left in the road, Bigelow v. 
Weston, 3 Pick. 267 ; Farley v. City, 1 1 
Weekly Notes Cases 136 ; a projecting 
awning, Drake v. Lowell, 13 Met. 292 ; 
contra, Jones v. Boston, 104 Mass. 75 ; 
drifts of snow, Providence v. Clapp, 17 
How. 161; McLaughlin v. Carry, 77 Penn. 
St. 109 ; Mauch Chunky. Kline, 100 Id. 
119 ; Collins v. Council Bluffs, 32 Iowa 
520 ; Luther v. Worcester, 97 Mass. 269 ; 
Griffin v. New York, 9 N. Y. 456 ; a 
dead horse, Fritsch v. Allegheny, 91 Penn. 
St. 226, in which case Merccb, J., says : 
" A municipal corporation is bound to 
keep the streets, roads and bridges in re- 
pair. A road or street may be put out 
of repair by the deposit of obstructions 
which impede and hinder travel, or make 
it dangerous, or by partial destruction 
of the roadbed itself, producing like 
effect. This is in direct opposition to De- 
troit v. Blakeby, supra, 9 Am. L. Reg. N. 
S. 670, where the court deny any re- 
sponsibility on the part of a city for 
defects in its streets on the ground that 
the duty or power of keeping' them 
in repair is a public one not a private 
one, but the current of authority as 
shown an the note to that case, and by 
later decisions is all in the other direc- 
tion: Grove v. Kansas, 75 Mo. 672. 
The ground that coasting is not a mate- 
rial obstruction which cities are bound on 
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due notice, or after a lapse of time, to 
have removed, is taken in Ray v. Man- 
chester, 46 N. H. 59 ; Hutchinson v. 
Concord, 41 Vt. 271 ; Pierce v. New 
Bedford, 129 Mass. 534. These cases 
rest on Davis v. Bangor, supra. In 
Hutchinson v. Concord, there was an 
ordinance against coasting. 

Undoubtedly many cases hold that a 
nuisance which occurs from an unwise 
exercise of discretion, as in Simon v. 
Atlanta, 67 Ga. 618, where a rope was 
stretched across the street for a fire pa- 
rade : Smith v. Rochester, 76 N. Y. 506 ; 
or for omission to preserve the peace by 
the proper custodians, as in Norristown 
v. Fitzpatrick, 94 Penn. St. 121 ; or for 
suspending an ordinance forbidding cattle 
to be at large ; Levy v. Mayor, 1 Sandf. 
45 ; Rivers v. Augusta, 65 Ga. 376; will 
not render the city liable, and the second 
ground on which cities have escaped re- 
sponsibility is allied to this, namely, 
that for the unlawful act of a third party 
no recovery can be had against the muni- 
cipality ; yet no case up to the present one 
has asserted that a direct authorization 
of such a use of its streets by the munici- 
pal corporation will not render it liable 
for injuries directly resulting therefrom. 
In Bathurst v. Macpherson, supra, which 
was an action against a borough by 
plaintiff, whose horse had fallen into a 
drain which the borough had constructed, 
but allowed to crumble away, Barnes 
Peacock, J., delivering the opinion of 
the court, says : " The borough is lia- 
ble because they caused a nuisance for 
which, whatever their statutory liability 
might be they were liable to an indict- 
ment at common law, and also to an 
action." 

In Shepperd v. Chelsea, 4 Allen 113, 
where a party was injured by a boy 
coasting, the muncipality was held to be 
relieved because the accident happened 
from the unlawful act of a third party. 
In Faulkner v. Aurora, 85 Ind. 130, 
there being an ordinance, prohibiting all 
sports tending to produce bodily injury 



the court decided that no action lay 
against the city, as such a use of the 
street is not only unauthorized, but alto- 
gether inconsistent with the rights of the 
public. This by a divided court. In 
Schultz v. Milwaukee, 49 Wis. 255, a 
demurrer to the complaint was sustained 
because it was not stated therein that 
councils did grant a license to persons to 
coast on the streets ; while in Little v. 
Madison, 42 Wis. 643, it was held that 
allowing and licensing a bear show to be 
held on the public streets was an ob- 
struction, and that plaintiff's horse becom- 
ing frightened thereat the city was liable. 
Nor does the court speak in any hesitat- 
ing manner, Cole, J., saying: "It 
seems to me the averments state an ac- 
tionable injury. They show that the 
agents of the city not only knowingly 
and carelessly allowed one of its principal 
streets to become obstructed by an exhi- 
bition of wild animals, which exhibition 
was calculated to produce injury to 
persons lawfully travelling along the 
streets, but it alleged that such exhibi- 
tion was authorized and sanctioned by 
the city. Now if such were the facts can 
there be a doubt as to the liability of the 
city for the injury both on the ground 
that it fails to perform its legal duty 
of keeping the streets free from all dan- 
gerous obstructions and nuisances, and 
on the other ground that the exhibition 
was authorized We should certainly 
hesitate to sanction the principle that 
a municipal corporation might know- 
ingly and unnecessarily sanction a 
nuisance or dangerous obstruction to be 
placed in one of its streets without being 
answerable for damages occasioned 
thereby. So in Marriott v. Baltimore, 
supra, the court says it was not only 
necessary that the city should pass ordi- 
nances, but it was bound to see that 
these ordinances were enforced. 

In Stanley v. Davenport, 54 Iowa 463, 
the court rests their decision as to the lia- 
bility of the city which allowed steam 
motors, on the ground that a city has no 



QUINN v. CHICAGO, B. & Q. RAILROAD CO. 513 

inherent right so to do, and is responsi- owners of the beasts making an im- 

ble for personal injuries caused by its proper use of the streets. 

wrongful act. Nor is the force of Little The principal case is then an impor- 

v. Madison broken by the later cases of tant one, as resting the decision of what 

Little t. Madison, 49 Wis. 605, and is or is not a nuisance in the minds of 

Cole v. Newburyport, 129 Mass. 594 ; the town council rather than in the 

for in both of these cases the allegation court or jury, while at the same time 

and proof were that the accident hap- it decides that coasting not being a 

pened while the animals were travers- nuisance per se, "the municipal au- 

ing the streets, and not in the places thorities must have a discretion when 

where the city had authorized them to be and where the sport should be allowed, 

exhibited. In the former the decision and when and where forbidden." 

was rested on its being a case where the William Drayton. 
police officers neglected to prevent the 
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One whose foundation walls are injured by water percolating through the soil 
from an adjoining lot has a cause of action against the owner thereof if the 
water was unlawfully or unreasonably allowed to remain standing thereon, and not 
otherwise. 

Damages to the owner or occupant of land by reason of a diminution of the value 
thereof caused by a neighboring nuisance must be confined to the time during which 
the nuisance existed. 

Appeal from Polk Circuit Court. 

Action for damages alleged to have been sustained by reason of 
a nuisance caused by an excavation in the earth, and by water col- 
lecting and standing therein. A verdict and judgment -were 
rendered for the plaintiff, and the defendant appealed. 

Parsons $■ Runnells, for appellant. 

Henry S. Wilcox, for appellee. 

The opinion of the court was delivered by 

Adams, J. — The plaintiff owns and resides upon a certain lot in 
the city of Des Moines. The defendant owns a lot adjoining. In 
the construction of its road earth was taken from its lot and a 
large excavation made. Water collected and stood therein, and, 
according to the evidence, rendered the plaintiff's premises less 
desirable as a residence, and caused some permanent damage 
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